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Digha tsaton: US govermmants propased changes for PRr One
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ation

HAPPY FRIDAY!

US dolars; Amos Is exposed!

Meanwhile, in the tax word...

“The US scopes Pillar One; software is t0o hard for the UN; Korea roarms but stil pays the.
tax; Russia's patience is terminated; Argentina is more progressive; and Mexico
outsources, but does not forget the bl

Butat the end of the week, the most important question Is ths: "With less than 100 days
until the Tokyo Olympics, do you think that it will be cancelled?”

Have a great weekend!
steve
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ITB series on Pillar One

Scope (Part 1) - ITB (22 Jan 2021)

Scope (Part 2) - ITB (20 Jan 2021)

Scope (Part 3) - ITB (5 Feb 2021)

Nexus - ITB (19 Feb 2021)

Revanus sourcng rules (Part 1) - T8 (20 Feb 2021)
Revenue sourcing rules (Part 2) - IT8 (5 Mar 2021)
Tex bave detormimations (Part 1) 178 (12 Mar 2031
‘Tax base determinations (Part 2) - ITB (19 Mar 2021)
Profit allocation (Part 1) ~ ITB (26 Mar znm

Profit allocation (Part 2) - ITE (9 Apr 2(

Elmination f doable axation (Pa 1 118 (16 Apr 2621)

ITB series on Pillar Two

1. GloBE mbs
5 ~ I8 (9 Oct 2020)
© Calcaating the ET (par 1) - IT8 (16 0ct 2020)
+ Calculating the ETR (Part 2) - ITB (23 Oct 2020)
« Carry-forwards - ITB (30 Oct 2020

Carve-out, and computation of the ETR and top-up tax ~ ITB (6 Nov

)
« Income Inclusion Rule - ITE (13 Nov 2020)
+ Switch-Over Rule, and Undertaxed Payments Rule (Part 1) - IT8 (20
Nov 2020)
. ixed Payments Rule (Part 2) - ITB (27 Nov 2020)
. Ancclaﬂu joint ventures and orphan entities; and Simplification
- IT8 (4 Dec 2020)
2. Other m;m
+ Subject to Tax Rule - ITB (2 Oct 2020)
+ Implementation and Rule Co-ordination - ITB (11 Dec 2020)
+ Unresolved issues, GILTI & hub jurisdictions ~ I8 (18 Dec 2020]

WORTH READING

Moritz Scherleitner
"The Imported Mismatch Rule in Light of the Fundamental Freedoms®
intertax, Kiuwer, Volume 49, Issue 5 (2021) (subscription service)

Mima Solange Sarepan

T Full Fodera Cout Rules Againstthe the Glancore Cas: ow Far Can
R S o e D St Pomocts Lo

International Transfer Pricing Journal, IBFD, 2021 (Volume 28), N sbsctpton
service)

INTERNATIONAL TAX QUIZ

Ms X, aresident f X, s a partner is a major law firm in X. The law firm s in the form of a
general partnership. Ms X specialises in estate planning, and she has a growing number of
clients in X and some nearby countries, including Y.

Ms X' clients n Y are wealthy individuals, many of whom have buit arge businesses In Y.

During the 2019 income year, Ms X spent a total of 180 days in Y, which comprised
ceparas vls, O ol Lk 1001 hase days,she hac mesiings i Clets an prospecive

hotels, and did nt use any offce facilfies. The meetings with cliens and prospective
clients occurred i their homes or at restaurants.

During those meetings, Ms X signed engagement eters with 10 clents.
The XY reaty Is entcalto the 2017 UN modeltreaty, with a 10% rate specified in Art.
12A2).

Ms X' firm recelves signifcant fees from her clients in Y. Does the X/Y treaty permil Y to
levy income tax on those fees'

Answer in next week's IT8 email alert!

LAST WEEK'S QUESTION

A e compary S e ks o s on s
through a brar

he B income taxlaw is a teritorial system: only income which s derived from a source in
815 taxable. Under the B Income tax law, there Is therefore no concept of residence.

ACo invests some of s funds in interest-bearing corporate bonds issued by CCo,
unelatedcomparyresdentn . Underthe G ax aw, utbound tret payments are
Sublect to 20% wiholding ta

The B/C treaty is identical to the 2017 OECD model treaty. There s no A/G treaty.

Does the B ety permt G oy wiholdngtax on th iirest paid by CCo 10 ACO? If
50, at what rate?

LAST WEEK'S ANSWER
Key issue: does ACo sasfy the defiition of resident of (B[ in Art. 4(1)?

The facthat the 8 axaw s 8 teoal ax system does ot gger h second serience
in Art. 4(1): para. 3.3 of OECD Comy

“The first sentence in Art. 4(1) asks whether, under a Contracting State’s tax law, a person
15 () "lable to tax’, i) *by reason of..domicle, fesidence, place of management o any
other crierion of a similar nature’

Accordingothe OECD Comm, te laleo1ax et refers o persans who are suject 0

tax (a “full tax liabilty") In a Uider 0 1
ovie tiabilty o tax” o futher than
{ax evied on B-scurced profts. 1 hat 5 he case then what dference doss t make that
ACo is not incorporated in B7

Inregard o ) the "y roason o kg, ACSs branch in B coukd b descbed . lce

A similar situation occurred In the Crown Forest case In Canada (1995). The court haid that
Art 4(1) In the Canada / US treaty was ot satisfled by a Bahamian company which had an
office In the US. However, there was a major difference n that case: the US did not
operate a teritorial system.

This s a difficult question to answer, because, although my immediate reaction is fo think.
that Art. 4(1) could not possibly be safisfed, t s difficul o pinpoint a reason for that
conclusion In either the treaty o the Comm. My best attempt i this: if B were to change Its
aw to replace the territorial principle with global taxation, ACo would probably not

subject 1o global taxation (under orthodox global tax systems). But thats conjecture - and,
Inany event, Art. 4(1) requires the test to be applied {0 the actual B tax law.

jurisdictions with (e.9., Hong Kong)
Ar.4(1) from the OECD modell

s conckd it ACo s esklert of & ude 1 LG el Kol beerted o he
% lmit on C tax n Art. 11. I not, the full 20% domestic faw rate would apy
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