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HIGHLIGHTS

A significant decision by the Indian Supreme Court in regard to payments for
computer software and the definition of "royalties” in doubl tax treaties

The UK Budget - and a major increase in the UK corporation tax rate

‘The US abandons its safe harbour proposal for Pillar One

Continuation of in-depth analysis of Pillar One — today:

rules (Part 2)

HAPPY FRIDAY!

Dolly trades Jolene for vaccine; Texas has done enough; and Bolsonaro tells everyone
to stop whining!

Meanwhile, in the tax world

India copies the OECD; dit,
BG rulos Japan aucios, the Netherlands mets it mamatch and London ho onger
looks like Singapore on the Thames!

But al the end f the week, the most important quesiion i this: “Like Pascal, are your
stars aligned?

Have a great weekend!
Stove

THIS WEEK'S PODCAST

(For ITB video subscribers, please log in to access the video and
documents/reports)

Computer software case (Indian Supreme Court)
et

Digial taxation
Pillar One: Revenue sourcing rules (Part 2)
Asia Pacific

« India, Japan, New Zealand, Singapore

rops
« ECJ, Ireland, Netherlands

]

Treaties

ITB series on Pillar One

Scope (Part 1) - ITB (22 Jan 2021)
Scope (Part 2) - ITB (29 Jan 2021)

Scope (Part 3) - ITB (5 Feb 2021)

Nexus - ITB (19 Feb 2021)

Revenue sourcing rules (Part 1) - ITB (26 Feb 2021)
Revenue sourcing rules (Part 2) - T8 (5 Mar 2021)

ITB series on Pillar Two

1. GIoBE rules
+ Scope - ITB (9 Oct 2020)

Calculating the ETR (Part 1) - ITB (16 Oct 2020)

Calculating the ETR (Part 2) - ITB (23 Oct 2020)

Carry-forwards — ITB (30 Oct 2020)

Carve-out, of the ETR and top-up

2020)
Income Inclusion Rule — ITB (13 Nov 2020)
and Undertaxed Payments Rule (Part 1) ~ ITB (20

Nov 2020)
Undertaxed Payments Rule (Part 2) - ITB (27 Nov 2020)
« Associates, joint ventures and orphan entities; and Simplification
options - ITB (4 Dec 2020)
2. Other topics
Subject to Tax Rule - I8 (2 Oct 2020)
« Implementation and Rule Co-ordination - I8 (11 Dec 2020)
« Unresolved issues, GILTI & hub jurisdictions  IT (18 Dec 2020)

WORTH READING

lan F. Dykes and Louise H. Keegan
“The OECD Pillar 1 Blueprint: Why Amount B Matters®
Bulletin for Intemational Taxation, IBFD, 2021 (Volume 75), No. 3 (subscription service)
Alberto Gatto and Davide At Rossati
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Tax Notes Todey nlematonal o oy 1 e meion s

THIS WEEK'S NEW QUIZ

XCo, s
Company readent m Y. Tha shares caty  peference right o a 6% per annum dnidend
and a preference right to a return of the face value of the shares (in a iquidation scenario).
butthey YCo's i

YCo has paid-up share capital of $10 million, a share premium reserve of $90 milion, and
retained earnings of $50 million.

Ofthe $10 milon ofpad-upshare capl, 4 millon epresaie thepar vakio of common
shares issued to uding
represents the par value of the pocity orearonce fosod gt

Under Y law, witholding tax of 25% is levied on outbound dividends, interest and
royalties

The XIY treaty s identical to the 2017 OECD madel treaty.

Does the XIY treaty permit Y to levy tax on YCo's dividends paid to XCo? If yes, at what
rate?

Answer in next week's ITB email alert!

ST WEE! QUESTION

XCo (a company resident in X) and YCo (an unrelated company resident in Y) are planning
o form a 50/50 international joint venture.

One of the investments of the joint venture will be to acquire 100% of the shares in BCo, a
company resident in B.

To hold the shares in BCo, XCo and YCo are currently planning to form a 50/50 general
pormnershipunr A ow “The partnership will elect to be treated as a resident company for

Atax law purposes. The reason for using a partnership is to allow surplus cash to be easily
Pakd 10 XCo and o (. wihout the resicions of (v A corpaete ow)

The A/B treaty is identical o the 2014 OECD model treaty. The MLI does not apply to the
AJB treaty. There is no treaty between X and B, or between Y and B.

Under B law: (i) 30% withholding tax is levied on outbound dividends; (i) the A
partnership is treated as transparent; and (ii) the GAAR does not apply to treaty benefit.

Under A law, foreign source income of residents is generally taxable. However, foreign
dividends derived by resident companies are exempt

After applying any treaty benefits, what rate of B withholding tax will apply to dividends
paid by BCo?

LAST WEEK'S ANSWER

For the A/B treety 1o apply to the partnership (p/s), it must be a "person” whois a "resident"
of one or both of A and B.

The pie e “pesor, under the A, (1) defivon s both o ‘company” (s defined n
Art.3(1)) and a"body of per

The pis has elected to be lreated as a resident company for A tax purposes. s noted
that, under A law, oreign source income of residents i generally taxable. The ps should
tnerelre b consiered t be lal for comprshensiv axaton n A and hu shouk be o
“resident of A under the Ar. 4(1) defiiton. The fact that the ps has elected into this
oston shouldbe srtevant

Under Art. 10(2),the 15% rate under para. (b) should apply instead of the 5% rate under
para. (2) because the pis does not salisy the phrase, “company (other than a
partnership).

However, there are 2 possible risks with this outcome:

There isa risk that the pis would be viewed as not being the "beneficial owner” of
the dividends, due to the plan to distribute cash to the partners. However, under the
2014 06CD Gomn, “henwlcll lorsig? st e veriesi ol ¥ b i s

nother

person. Applying this rule in the context of a partnership is difficult
Although e B law GAAR does ol aply to ety enefis, i possile hat B1is. o
‘country which views treaty shopping as an abuse of the treaty itself (see

OECD Comm. on Art. 1).If this were the case, B might deny the treaty et

If either of these risks i triggered, the withholding tax rate would be 30%
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