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HIGHLIGHTS

Plllar Two detailed analysis: GloBE rules — Income Inclusion Rule
Biden’s corporate tax proposals

Cases: Glencore (Australia - TP), BlackRock (UK - interest deductions)
Germany: extra-territorial IP

HAPPY FRIDAY!

Pfizer's timing is perfect for Biden; Georgia still counts; but all golden dogs have their day
in Turkmenistan!

The UN agrees to agree; the EU loses patience; the trial judge in Glencore did not
concentrate; Malaysia slices; European taxpayers abandon, but they still keep value;
Germany stretches; Russia makes CFG taxation valuable for some individuals; while
BlackRock covenants a just and reasonable win!

But at the end of the week, we do know that: “The answer is...Alex Trebek!"

Have a great weekend!
Steve

THIS WEEK'S PODCAST

(For ITB video subscribers, please log in to access the video and
documents/reports)

Global developments

2. Pillar Two: GIoBE Rules — Income Inclusion Rule
3. Asia Pacific
+ Australia, Malaysia, Singapore
4. Europe
+ ECJ, EU, Germany, Russia, UK
5. Treaties
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INTERNATIONAL TAX QUIZ

The AJB treaty, which was signed and entered into force in 2005, is identical to the 2001
UN model treaty, with the rate specified in Art. 12(2) being 10%. A 10% rate is used in the
royalties article in most of A's double tax treaties.

Atthe time the treaty was signed, A domestic law did not levy a withholding tax on
outbound payments of equipment rentals, although it did levy a 15% withholding tax on all
other outbound payments described in the Art. 12(3) definition of “royalties”.

In 2010, A changed its domestic law to levy a 10% withholding tax on outbound payments
a

domestic law, the withholding tax does not apply to outbound payments of equipment
rentals to recipients which are not resident in such jurisdictions.

In other words, a non-treaty resident is exempt from the withholding tax on equipment
rentals.

BCo (a company resident in B) has leased an item of equipment to a resident of A, for use
inA.

Does the A/B treaty permit the 10% withholding tax to apply to the equipment rentals which
are paid to BCo?

Answer in next week's ITB email alert!

LAST WEEK'S QUESTION

The XY treaty, which is identical to the 2010 OECD model, was signed and entered into
force in 2011

In 2012, Y changed its domestic law definition of "permanent establishment" to be identical
to Art. 5 in the 2010 OECD model.

In 2019, Y changed its domestic law to introduce a provision which deems a non-resident
to be carrying on business through a fixed place of business in Y, if the non-resident
satisfies a "significant economic presence" (SEP) test. If that deeming provision applies to
a non-resident (and if the non-resident's activities are not of a preparatory or auxiliary
character), then the non-resident satisfies the domestic law definition of PE and is subject
to Y income tax (on a net basis) on income which is derived from that SEP.

XCo, a company resident In X, derives income from online streaming services which are
provided to Y residents. Although XCo has no assets or employees in Y, it satisfies the
SEP test, and is therefore subject to Y income tax under domestic law.

Is XCo's Y income tax liability permitted under the X/Y treaty?

LAST WEEK'S ANSWER

Before considering the Y domestic law, it is clear that XCo does not have a PE in Y under
the X/Y treaty, and therefore it would be exempt from Y tax under Art. 7.

Does the Y tax law's SEP provision change that conclusion?

The SEP provision deems a non-resident to be carrying on business through a fixed place
of business in Y, if the SEP test is satisfied. The concept of a fixed place of business is
used in the Art. 5 definition of PE. Although the treaty defines PE, it does not define "fixed
place of business". Does Art. 3(2) operate to allow the Y law meaning of "fixed place of
business" (under the SEP provision) to be used in interpreting Art. 5?

IMHO: No - Art. 3(2) does not automatically “slot in" a domestic law meaning. A domestic
law meaning shall not be used if the context otherwise requires. The XY treaty is identical
to the 2010 OECD model, and was signed shortly after its release. The X/Y treaty's
“context" should, in my view, include both the 2010 OECD model and the 2010 OECD
Comm., the latter of which sets out a detailed description of the meaning of *fixed place of
business” - a description which is contrary to the Y law SEP provision. That being the
case, the context prevents Art. 3(2) from using the Y law meaning.
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