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HAPPY FRIDAY!

Bezos bets on India; Ukraine is full of bugs; and Elizabeth Warren favours a hot mic
(and I don't mean Pence!)

Meanwhile, Bruno and Steven are still talking; Norway wants to join the club; and Pascal
pours cold water on the safe harbour!

Singapore is flexible; Mexico gives platform guidance; Labuan is eased; MTN is off the
hook; but the Netherlands experiences substance abuse!

But the most important thing we've learnt this week is that, in Russia, even lowly tax
officials can grow up to be prime minister!

Have a great weekend!
Steve
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INTERNATIONAL TAX QUIZ
THIS WEEK'S NEW QUIZ

In year Z, XCo, a company resident in country X, purchased a 5% shareholding in YCo, a
publicly listed company resident in country Y, for $1 million. At the time of that purchase,
YCo's assets did not mainly consist of immovable property in country Y.

Inyear Z+ 5, X and Y entered into their first double tax treaty. That first X/Y treaty was
identical to the 1997 OECD model treaty.

In year Z + 15, X and Y replaced that treaty with a second treaty. The second XY treaty is
identical to the 2014 OECD model treaty.

Inyear Z + 17, XCo sold its shares in YCo, for $20 million. At the time of the sale, YCo's
assets were mainly immovable property in country

XCo's profit of $19 million is taxable under country Y domestic law. What is the impact of
the X/Y treaties?

Answer in next ITB email alert on 31 January 2020!

LAST WEEK'S QUESTION

ACo, a company resident in country A, carries on a real estate investment business.

ACo pays $10,000 to CCo (an unrelated company resident in country C), in consideration
for GCo granting ACo an option to purchase some land in country B. CCo is the owner of
that land. At a later time, ACo sells the option to DCo (an unrelated company resident in
country D), for a price of $1 million.

ACo therefore derives a profit of $990,000 from the acquisition and sale of the option. That
profitis taxable under the income tax laws of countries A & B.

The AVB treaty is identical to the 2014 OECD model treaty. The MLI does not cover the A/B
treaty.

What is the treatment of ACo's profit under the A/B treaty?

LAST WEEK'S ANSWER

Art. 13(1) allows country B to tax the profi, if the option is immovable property situated in
country B. If Art. 13(1) does not so allow, Art. 13(5) will prevent country B taxation (note
that, from the question, it appears that ACo does ot have a PE in country B),

Two issues arise under Art. 13(1): (i) is the option “immovable property"?; and (i) if so, is it
“situated in" country B?

Issue (i):

« At 13(1) uses the definition in Art. 6(2) - the first sentence adopts the country B
general law meaning.

The option is an "in the money" (ITM) call option at both acquisition and sale. It
would need to be determined whether the country B general law treats such an ITM
call option over immovable property as itself immovable property.

The OECD Commentary notes that Israel, Latvia & Lithuania want the Art. 6
definition in their treaties to expressly include call options over immovable property.

Issue (ii)

« Itis likely that contracts / consideration for the 2 transactions were signed / paid
(and received) outside country B.

« Although this is not stated by the OECD model treaty or Commentary, the context
would likely require that the "situation" of immovable property is also determined
under the country B general law.

It Art. 13(1) applies, country A must allow relief under Art. 23A / 238,
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If you have a friend or colleague who you think might find this email alert interesting, please
forward it to them.

Watch ITB video podcasts anytime, anywhere with our App!

P> Google Play

HOME CONTACTUS TERMS & CONDITIONS PRIVACY POLICY FAQS DISCLAIMER

120 Intermational Insights Pte Lt Alights reserved.

UNSUBSCRIBE
1f you no longer wish to receive emails from us, please




