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HAPPY FRIDAY! Curious about ITB?

Watch this video!
Boris roars back in, Donald saves Christmas, while Greta marks
time and works on her anger management!

But I'm afraid that Pillar Two s underwhelming, compared with o
safe harbour!

HSBC usos barter trade to avoid TP; Australia and Malaysia
fixate on residence; USMCA makes a comeback, like a 1970s
disco hit; and in the EU, quick fixes are slow and the definitive
VAT system is, hmm, not definitive!

We're told that aviation taxes don' reduce carbon emissions
(huh?); in Helsinki, a company can contribute to the Finnish;
Poland gets cold feet (again!); and, in Germany, State aid is &
gamblel

Episode

What big changes have you

seenin international tax law.
over your career?

But at the end of the week, the most important thing we've learnt
is that Brexit really does mean Brexit!

Have a great weekend!
Steve
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What are your favorite topics
in interational tax?
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ITERNATIONAL TAX QUIZ
ACO is a company resident in country A.

Three years ago, ACO purchased, from a third party, a “special security” which had been
issued by Entity B, which was formed under country B law. Entity B is a "qualifying
cooperative foundation” (QCF), a legal form which is found in country B law, but not in
country A law. Under country A law, the only legal forms which exist are individuals,
companies and partnerships.

ACO is not the only party to own "special securities™ issued by Entity B.

During the last three years, Entity B has derived significant profits from business
operations in country B. However, during that period, it has made only a series of
relatively small payments to ACO.

Undor country A tax law, ACO is taxablo on global profits, although an oxemption
ren for foreign source dividends. Country A has no CFC or similar rules. Ther
double tax treaty between countries A and B.

In calculating ACO's country A income tax liability: (i) should ACO be taxable on the.
series of relatively small payments made to ACO by Entity B?; and (ii) should ACO be
taxable on all or part of the profits derived by Entity B?

Answer in next week's ITB email alert!
Last week's question & solution

XCO, a company resident in country X, owns 24% of the shares in YCO, a company
resident in country Y. YCO's shares are listed on a stock exchange in country Y. The XY

ty is identical to the 2014 OECD model treaty. Also, the MLI applies to the XY treaty —
in particular, Arts. 6(1) & 7(1) of the MLI apply, but Art. 8(1) of the MLI does not apply.

Under country Y domestic law, a 30% dividend withholding tax (DWT) is levied on
outbound dividends.

x:n 0 oxpects veo o soon dec\are a Iarge dividend. In order to reduce the rate of country
in YCO equal to 1% of
vce s mmI shares. A few: w:eks Inler, YCO declares and pays a Inrge idend. Shortly
after its dividend was received, XCO sells (on the stock exchange) shares equal o 1% of
YCO's total shares.

Under the X/Y treaty, what DWT rate should apply to the dividend paid to XCO? Please
ignore country Y domestic law anti-avoidance rules.

5%, under Art. 10(2)(a) - reasons:

Without the 12-month rule in Art. 8(1) (ML), Art. 10(2)(a) applies a “point in time" test
does the dividend-receiving company hold directly at least 25% of the capital of the
‘company paying the dividends, at the time the dividends are paid? See para. 16 of 2014
OECD Comm. on At. 10.

XCO directly holds 25% of YCO's share capital at the time the dividend is paid.

‘The principal purpose test (PPT) in Art. 7(1) (MLI)is relevant. The first limb ("obtaining
that benefit was one of the principal purposes of any arrangement or transaction that
resulted direcly or indirectly in that benefit) is clearly satisfied. The issue is whether the.

exception in the second limb (‘unless itis established that granting that beneft in these
cireumstances would be in accordance with the object and purpose of the relevant
provisions of the [treaty[")is satisfied

‘The facts are based on Example E in the BEPS Action 6 2015 Final Report (page 61),
which is stated to satisfy the exception in the sacond limb. However, there's one
important difference in the facts: XCO sells the exira 1% shorlly after the dividend s

-

received. Does that make a difference to the analysis, particularly as Example E refers.
to "a taxpayer who genuinely increases its participation in a company in order to satisfy
[the 25% requirement"?

On balance, | think XCO should stilfall within the scope of Example E. Although it
presumably had a plan (at the time it acquired the 19%) to sell the 1% shortly after the
dividend receipt, it did not enter into any form of forward sale or put option transaction to

remove its risk - at the time of dividend receipt, it was fully exposed to the ownership
risks of the 1%. Also, the fact that X and Y chose not to apply Art. 8(1) (ML), arguably
indicates their accsptance of such "bed and breakfast" strategies.

Final point: should the examples in the Action 6 Report influence the interpretation of
the PPT? | will leave that issue for a later time!
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1f you have a friend or colleague who you think might find this email alert interesting,
please forward it to them.

Watch IT8 video podcasis anytime, anywhere with our App!
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