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ITERNATIONAL TAX QUIZ

XCOis a comp: X.MrAis the inxco,
and he is XCO's only amployes and diractor. Mr A i rasident in country Y.
YCO, which s a
in country Y XGO and YCO re unrlated and dealwihcech ofher tarm's ength. Under
Ato Yin the role

of chief compliance officer, for an indefinite period. M A does not become YCO's.
mployos (v lngl frm). Hewever, 50 somorsxecutive comeo ane o
responsibiliy for Mr A's day to day activities, and Mr A (in many respects) acts as if he is

mployee. For tax purposes, country Y applies the "economic employer”
approach.

Under YCO pays . Mr A's salary from
XCO is $10,000 por month.

The
higher than the corresponding rates in country X.

The country Y domestic tax law contains an anti-avoidance provision in regard to
Schemes to divert personal services income. The counry Y tax authorities use that
provision

X s paid to Mr A). The country.
¥ tax law does not contain any CFC or similar rules.

The country X tax authorities levy income tax on XCO on that same $50,000 per month
which is paid to XCO.

Thus,
taxes Wir A).
The XIY treaty is identical o the 2014 OECD model treaty (with Art. 23B). Can the XIY
treaty remove the double taxation?

Answer in next weeK's T8 email alert

Lest week's auestion & solution

ACO is 2 company which s rasidant in country A. ACO carries on a dredging business.

aco bidding for toa harbour in country
B.As ACO 8,
9 B (8CO) to study the density
of Based on that report,
) dredging As ACO's bid was

According to ACO's bud

small profit from the project.

The i d to take 3 month.
a team of sanior, skiled employees in its country A headquarters to lead the dradging
project "on the ground” in country B. Those employoes relocated to country B for the
Soraton o thecontck Tro e ployens Hewd dir oy v vty O

red (by the
eoemed employees m ey 1 rom i party provkers i couney
After
respects. density of sediment in
the harb i additional

vk complteth cantact 1t 100k 2 yearsfo he werk t bo compiated. Instoad f
schiving the budgeted pro,te dedging contactcaused ACO to sufle  signficant
loss. iring ch

ety et doni et ot

ACO could BCO, 25 BCO i dits di
‘and employees could not be found.

What will be ACO's \d B, under the (which is
dentical to the 2014 OECD model reaty, with Art, 238)

Biax

ACO has a PE in B, at the dredging st in the harbour: Art. 51) & (3), A trety.
85 permied (o tax the profs atirbutable to ACO's PE: At 7(1).
bla to ACO's PE a7

repor)

hat  profit cannol be atiibutable 1 the PE.
The PEand .
72)

Functons allocated to HO: docision-making i gard to the bid

. of B employess, and
performance of dredging contract

v HO: rsk involverd in reporton
sediment,risk n bidding too low.

. PE: isk

Significant assats allocated o HQ: technical knowhow in regard to bidéing for

coniract, technical knowhonw f skils of HQ amployass relacated o B.

Vil Significant assats allocated to PE: technical knowhorw f kils of PE employees
Who wera relocated from HO.
oA the PEis due
to performing Ha.

was due 1o the low bid price (which, in tum, was caused by the incorrect report
rom BCO),or altermatively was dus to the nsfficient performance of the conract
by the PE emplayecs.

P then
to that extent) the loss should be allocated to the HQ. That would mean that a
proft PE, o roward it for
the contract (withn the context of  low bid prie).

Atax

I8 profit s aitibuted to the PE, that profil should be exempl from B lex: Arl, 23A(1)
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