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HAPPY FRIDAY!

First, Lux Leaks. Then, Panama Papers. And now, Mauritius
Leaks! The ICIJ has uncovered il of those double tax treaties
between Mauritius and African countries — treaties which were
hidden in plain sight! What a tax avoidance rort! Or could they
simply be a deliberate strategy to encourage foreign investment
into African countries? What a beat-up!
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WORTH READING

Milton Gonzalez Malla and Pablo Godoy
“Argentina Updates its Transfer Pricing Rules”
Daily Tax Report: International, Bloomberg BNA, July 15, 2019 (subscription service)

INTERNATIONAL TAX QUIZ

XCO is a company which is incorporated in country A, but which has its central
management and control in country B. It is a resident under country A tax law, and itis a
resident under country B tax law. XCO's place of effective management is in country B.
XCO licenses (for arm's length royalties) a patent to YCO, which is a company resident in
country C. The A/B, AIC and BIC double tax treaties are all identical to the 2014 OECD
model treaty, with the exception of the source country tax rate under Art. 12— the rates.
are 5% (A/B), 10% (A/C), and 15% (BIC). The MLI does not apply to any of the 3 treaties.
XCO is the beneficial owner of the royalties, and XCO does not have a PE in country C.
Country C's domestic law withholding tax rate on outbound royalties is 30%. What tax
rate is country C permitted to levy on the royalties paid by YCO to XCO? Why?

Answer in next week's ITB email alert!

Last week's question & solution

ACO is aresident of country A. ACO has a PE in country B. ACO borrows money from
BCO, a bank which is resident in country B. ACO borrows the money for the purposes of
its PE in country B, and the interest on that borrowing is borne by that PE. BCO does not
have a PE in country A. BCO is the beneficial owner of the interest. The A/B double tax
treaty is identical to the UN model treaty. Is country A permitted (by the A/B treaty) to
impose tax on the interest paid to BCO by ACO? Why?

No: Art. 7(1), first sentence.

Art. 7(6) gives preference to Art. 11, if the interest is "dealt with” by Art. 11. However, that is not
the case, for the following reasons:

1. The phrase, "interest arising in a Contracting State", is defined in Art. 11(5). Under the
first sentence, the interest arises in country A. However, under the second sentence, the.
interest arises in country B. The second sentence "trumps” the first, as shown by the
introductory words, "Where, however", in the second sentence.

2. Art. 11(1) therefore does not apply: the interest arises in the same Contracting State as
the residence of the recipient

3. Art. 11(2) therefore does not apply, as shown by the words, "such interest” (referring to
the interest described in Art. 11(1)), at the start of Art. 11(2),

4. Thus, taxing rights are not allocated by Art. 11, and accordingly, the interest is not "dealt
with” by Art. 11

Art. 21(3) should not apply, for the following reasons:

1. Its possible that the "arising” condition in Art. 21(3) is not determined by Art. 11(5), even
though that provision does not state that it is limited to Art. 11. Paragraph 9 of the 2017
UN Commentary indicates that the "arising” condition will be determined under the
domestic laws of the Contracting States. Therefore, if country A law says that the
interest is sourced in country A, that might allow the "arising” condition in Art. 21(3) to be
satisfied.

2. However, Art. 21 should not apply if the interest is "dealt with" by Art. 7. This raises the
issue: which provision is applied first — Art. 7 or Art. 217 In my view, despite Art. 7(6),
Art. 21 should not be interpreted as applying before Art. 7, as that would render the Art
7(1) exemption (If there is no PE i the source country) irrelevant - a bizarre resuit!
However, the existence of Art. 21(2) suggests the opposite result

If you want to refer to all previous international tax quizzes, please click here.
If you want to get access to the ITB email alert archives, please click here.

If you have a friend or colleague who you think might find this email alert interesting,
please forward it to them.
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